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Hundreds of innocent journalists, human rights
defenders, activists, Facebook users, protesters, and
politicians have been arrested, charged, and sentenced
under Myanmar’s incitement laws for exercising their
right to freedom of expression and opposing the coup.

The Incitement Toolkit empowers defendants, lawyers,
and their civil society supporters to defend themselves
against allegations of incitement as part of an incremental
resistance against Myanmar’s deeply unjust legal system.

The Incitement Toolkit includes guidance on: 1) relevant
international standards; 2) the situation and laws in
Myanmar; 3) your rights and options when detained,
arrested, or charged; 4) potential legal defence strategies.
Each page is written in Myanmar but repeated in English
to enable you to research further and communicate with
different audiences too.
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International law on incitement
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Incitement is the encouragement of another person to
commit a crime. More specifically, it is a form of
expression that is intended to encourage a crime, is likely
to result in such a crime, and likely caused the crime. It is
therefore related to complicity (abetment) and an inciter
is often treated as an accomplice to the crime.

Incitement, sometimes referred to in Myanmar law as
“instigation”, “advocacy”, or “provocation”, may be done
in public or private and can be direct and explicit, as well

as indirect.

Incitement involves two active parties: the first party, or
speaker, seeks to encourage a reaction in the second
party, a listener or group of listeners, who may be willing
to act.

Inchoate crime

Incitement is an “inchoate crime” which is a primary
crime relating to a secondary crime that has not, or has
not yet, been committed. The primary inchoate crime
exists even if the secondary crime is not committed.
Other inchoate crimes include conspiracy, attempt, and
abetment. International law recognises inchoate crimes,

such as incitement to genocide.

However, any prosecution must prove that it was highly
likely that the primary crime would normally have caused
the secondary crime if for some reason the secondary

crime was never committed.

Free Expression Myanmar - Page 3
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Example: Politician Min Min used dehumanising language
to urge supporters to attack protesters. Min Min’s
supporters could not find any protesters and therefore
could not commit a crime. Min Min was still found guilty
of incitement to violence.

Types of incitement

There are three types of incitement. The first type is
incitement to a crime that takes place. The speaker
successfully incites the listener to commit a crime. This

type of incitement is a crime in most or all jurisdictions.

The second type is incitement to a crime that does not
take place. The speaker’s attempt to incite creates in the
listener’s mind a desire to commit the crime but the
crime never happens for some reason. This type of

incitement is an inchoate crime in many jurisdictions.

The third type is incitement to an extremely problematic
mindset. The speaker incites and the listener feels intense
and irrational emotions of opprobrium, enmity, and
detestation towards a target person or group of people,
but does not commit an immediate crime. This type is
called “incitement to hostility” under international law
(Article 20.2, ICCPR) and is sometimes referred to as
“hate speech”. It may be a crime in some jurisdictions.

Mens rea and actus reus

Incitement is intentional. A court must prove that a
defendant intended (mens rea) for their listeners to
commit a crime or develop an extreme mindset, and

intended any consequences.

Acts of incitement (actus reus) may involve persuading,
instigating, pressuring, or threatening. Suggesting,
informing, or alleging do not reach the high threshold of

Free Expression Myanmar - Page 4
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incitement. A court must prove the act happened, such as
using letters, videos, messages, phone calls, or speeches.
The inchoate act is complete regardless of whether the

listener commits the crime or not.

Incitement to a crime

Incitement is the encouragement of a crime or an
extreme mindset. Murder is a crime so encouraging
murder is incitement. A speaker inciting murder is

complicit in the murder.

Authoritarian countries such as Myanmar criminalise
acts and mindsets that are protected under international
law. For example, Myanmar illegitimately criminalises
non-violent protests which are protected under
international law (ICCPR Articles 19 and 21, UDHR
Articles 19 and 20). The military has criminalised the
Civil Disobedience Movement (CDM) though the right
to strike is protected under international law (ICESCR
Article 8d, ILO C87).

If an act is protected under international law, then
encouraging that act is also protected. For example,
striking is protected and therefore encouraging strikes is
also protected. Myanmar’s criminalisation of striking is
illegitimate and therefore its criminalisation of inciting
strikes (Penal Code Article 505(b)) is also illegitimate.

Free Expression Myanmar - Page 5
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Freedom of expression and
incitement

The right to freedom of expression is protected under
international law (ICCPR Article 19, UDHR Article 19).
International law requires all States and their institutions,
including Myanmar’s military, to respect, protect, and
fulfil the right to freedom of expression.

Almost all expressions are protected under international
law. Any restriction on freedom of expression, such as an
incitement law, can only be legitimate if it passes the
“three-part test” (ICCPR Article 19(3)). The restriction
must: 1) be provided by law, 2) achieve a legitimate aim,
and 3) be necessary to achieve that aim.

The only legitimate aims are listed in Article 19(3) and
include respect for the rights of others and the protection
of public order. They also include advocacy of national,
racial, or religious hatred that constitutes incitement to
discrimination, hostility, or violence (ICCPR Article 20).
Preventing criticism, stopping non-violent protests,
suppressing the CDM, or banning the NUG are not

legitimate aims.

The test of necessity means that any incitement law must
be necessary to prevent incitement. If an incitement law
restricts expression that would not incite a crime, then
the law is not necessary. A necessary restriction must also
be proportionate and narrowly focused only on
incitement and not undermining the broader right to
freedom of expression.

Derogation under a State of
Emergency

International law allows States to derogate from certain
rights, including freedom of expression, during an
emergency that, “threatens the life of the nation” (ICCPR

Free Expression Myanmar - Page 6
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Article 4). Any derogation on the right to freedom of
expression must however be time-limited, proportionate,
non-discriminatory, and only “to the extent strictly
required by the exigencies of the situation”. Derogation
does not allow “destruction” of the right itself (ICCPR
Article 5.1).

International law still expects the military to abide by
international law on derogation even though the State of

Emergency was unlawful.

Identifying restrictable
incitement

International standards include a threshold for when
expression becomes incitement. These international
standards have developed from international law on
incitement against minority groups (ICCPR Article
20(1)), incitement to atrocity crimes (Genocide
Convention Article 3(c)), and the prohibition of war
propaganda (ICCPR Article 20.1).

The UN’s Rabat Plan of Action includes a six-part test to
identify whether an expression has reached the threshold
of restrictable incitement. The six parts of the test are:

1. Incitement is likely to work given the social and
political context

2. Speaker has authority over the listener
3. Speaker intends to incite

4. Content and form of the expression are

provocative
5. Expression is disseminated

6. Expression is likely to result in imminent harm.

Free Expression Myanmar - Page 7
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Is incitement a problem in
Myanmar?

Authoritative people in Myanmar have used social media,
printed leaflets, state-controlled television and radio, and
public speeches to disseminate provocative statements
designed to foment imminent harm. These expressions of
incitement have at the very least promoted hostility and
hatred and in many cases provoked violence.

However, the military and successive governments have
rarely tried to stop genuine incitement such as calls for
violence against the Rohingya or against anti-coup
protesters. Instead, they have used incitement laws to
oppress pro-democratic movements and punish those
who criticise the powerful. The military has labelled all

criticism as “incitement” since the coup began.

Should Myanmar have
incitement laws?

Yes. All countries need laws to prevent people from
inciting crimes. However, Myanmar should only have
laws that are necessary to prevent or punish real
incitement. Myanmar should not have laws that punish
legitimate expression, or laws that are so vague that

malicious people can abuse them to censor criticism.

Free Expression Myanmar - Page 8



What kinds of incitement laws
does Myanmar have?

Myanmar has civilian incitement laws and illegitimate
" €855 martial incitement “law” too. Most incitement

woConon € provisions, sometimes referred to in Myanmar law as
“instigation”, “advocacy”, or “provocation”, are in the
civilian Penal Code, which was adopted by the British
colonial regime. The Penal Code includes a mixture of
British criminal law and provisions specifically intended

to oppress anti-colonial movements. For example,

C C C O 00C € C C C
OFMYCL) CROFPEIQ]PM OO OO @SP‘?"QI qp: independence leader Sayadaw U Ottama was repeatedly
60lE:060loCoopdi poed 0godcdeqEdepie 63l¢:6800Emd  sentenced to prison for incitement to sedition (Penal
§°@°S°‘R aoepeoors éze%?eooé %ééems@@és@élcﬂ(ﬁ Code article 124A).
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Article Sanction Description
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107-120 3to 7 years Incitement is a form of abetment (107). It is an inchoate crime (108), that could
009-0J0 (?) ‘%‘5? (?) ‘%‘5 take place abroad (108A). All crimes can be incited. Some crimes include

121 and 122 20 years to death

C C (10) C
OJO <J§C° OJJ ?0 JO &JQ G203

specific incitement, instigation, or abetting provisions. Where there is no specific
provision, the inciter should be punished as if they committed the incited crime
(109), up to 7 years imprisonment (115), or 3 years if they incited a group (117),
with less punishment if the incited crime did not happen (116).

° C C o o =l C O o C C (‘a C 90 C C Qn
QRGI0ILDO FDELIMNPOY oooema@on)@ (oo?)u S{etzenten) mg?eo@oﬁsl@@[gn (oom)
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o OC C” o @c . ¢ 0o c . C . ° C I Q. (9}
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000D @oee ©30l0n C0CoMENPEIND @@ 3GV COPIEMIICE J|POIIGSCIOO
o i[s ° ° ]

(00B)i

Inciting war against or violent overthrow of the State (“high treason”).
ocC
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124A
9JG-m.

124B
9JGe

131

O’\)O

132
i

135
R

138

O’\)G)

153
O]

153A
069-m

504
J°9

505(a)

909()

505(b)
§05)(s)

505(c)

7 to 20 years (+fine)
()59 5(j0)

(+3ctr§eg)

3 to 10 years

Q1369 (00)3

10 to 20 years (+fine)
(oo)<J§oS%~> ‘]§¢5(Jo)

(+eg3m5)

10 to 20 years (+fine)
(oo)?sog? §§(Jo) 2

(+eg3cn’5)

Up to 2 years+ fine

(J)?é:i’aog (+egacu§)

Up to 6 months (+fine)

(@)0)3908 (+eg3m§)

Up to 1 year (+fine)
(o)§.053908 (+c583ar3)
Up to 2 years (+fine)

C C o
eooocsmsfaqp:a?z(\]@

C C
[} (+Gg3m)

Up to 2 years (+fine)

(J)§.53908 (+ 68305)

Up to 2 years (+fine)

(J)§.53908 (+ 68305)

Up to 2 years (+fine)

(J)§.53908 (+ 68305)

Up to 2 years (+fine)

Inciting “hatred”, “contempt”, or “disaffection” towards the government

(“sedition”).

3’30%36109[) "ef%zog: & 1"edd {9@5@[ s :m%edgos "@@és@ém&@&
09)

C C 0 I N ,,oc Q
@@GG’XJC (\JJLOG%’) Co"(&L GU)’JS’Q@@S’B&[&H

"

Inciting overthrowing or destroying State institutions or assassinating officials.

X C_N CorimoQ C c .0 C c e ¢ 9Q [N Q
%CCGU)’)%@XB‘D@»Q{P‘,W) @[COQIG‘[? CO@UJCO ({J(YJS(L%? O?QGUI)CO 3’30}_)06‘[396‘[)%
C

(gl(\)éﬂ’) OO (\)O@OOCD@COG]? C\)GSOO@C I

Inciting military to “mutiny”, change allegiance, or fail in their duty.

G C C <, <, ° . C <,
0)0(30037) 03()(7800 (3(?00?@ @@Gmcmeoemcol OD%)YJ@?LH(Y)@’%GG?’)C(\)EE‘,

&l ono‘?cﬂ(rg(rgdgeafaocc\) S:e0mCs cxj?;sao%@é:u
Successfully inciting military to “mutiny”.

< Con & C uf C C cC o ccC
0D00QCs O&?O’J%Q @OGXB’JC GS’B’)C@COO(\DGSO’)@C:II
¢} L 1L 0~ Tlle

Inciting military desertions.
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6 0l0™ 1L Jie

Inciting “insubordination”.

0C __ o C C o CRC
3’36%«?’)9?({]%@0363’3’)C C\])LGG&J’)@C‘SII

Successfully inciting a “riot”.

C C < ° <
éXIDL(I.f3? (YJ@ @OGG’B’JC GS’B’)C@C%D(\ROG&)’)@CHI

Inciting “enmity” or hatred against a group.
C T,, C O . C C O C c o C o C C
RO209I060! 0w @oemc 200D P:0263DC PGSO (FCEI
L L LI Lo L L Ale

Inciting through insults that break public “peace” or provoke committing any

offence.
° C 4¢f0C _C ol (‘QD C C C (‘@(‘ Co C C o C o
SCCEO “|GOO0BE:" GDD:60Q$ §PO§UOF|M(YC CIVPODOELIDIDIID: Go:omooej
° C C C o C C C C CcC o
QG300 @Go@c: 2000000 @oeoooaaaﬂ”:c\m?e:mc &:aoeo:@csu
Ilo is Lo L L LL o I O

Inciting military or officials to “deprive, affect, hinder, disturb, damage the

motivation, discipline” or create “hatred, disobedience, disloyalty” towards them.
@@ooooaeoooo gcco§we 33 08 80562050005 m%é oé:mézewo&e worS
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Inciting the military to “mutiny” or “disregard or fail in their duty”.
C C " C C C C C CcC O Cu, _C O ﬁ ¢ O
bhleslelczatilesleleslet{SIeal ) @oe:mc 200LY0) "GCIMENOI0$M) OGO
CcC O C C C Cu o C C
6320C VEVIOD QM MMEINC C\J)Lgam@c:u
Inciting through fear or alarm the public to commit an offence “against the

State” or against public “tranquillity”.
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The military sometimes calls other provisions, such as
505A(D), as “incitement” but the provision does not refer
to a secondary crime and is therefore not technically

incitement.

The Counter Terrorism Law, adopted by the quasi-
civilian USDP government in 2014, includes incitement
provisions. International law allows restricting freedom
of expression to protect public security provided that
restrictions are legitimate and necessary. However, the
Counter Terrorism Law is vague and can be easily
abused. For example, the act of inciting a crime “against”
an airport (8(f)) is very vague and could be abused to
punish environmental protesters. The law also refers to
other anti-democratic laws. For example, the act of
inciting any Penal Code offences on a plane (7(g)) would
include the notoriously oppressive Article 505A which
has been used to punish anti-coup dissent. The following
table includes six vague provisions that could potentially
be abused to illegitimately restrict freedom of expression.
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Counter-Terrorism Law
(o C o C C
m@eowmﬁf QMDY MEQEPLE3

Article Sanction Description
C C C C C

Q30 @osm em@zﬂm
7(g) + 49(b) 10 years to Death Inciting any violation of the Penal Code while on a plane.
2(30)+G@(3) sentence emcméeoTogé %’]&?@é @ ﬁ@@é@peoesméqﬁqé qjlzem(ﬁeoqé c\;)ueaorg &

(00) ‘%5419 203
8(f) + 49(c) 10 years to Death Inciting an offence gainst a civilian airport.

0)+6p(0) sentence emcméo’? pue3 39256:3 ooe @09‘7{]“ mgp °Leaog S

(00) ‘%5419 203
9(e) + 49(d) 10 years to Death Inciting communicating false information to endanger a flight.
(0 +GE@d) sentence emwécﬂw%:?m: ewzaaggspo\%@éeoﬁ eejs%m%e:no a)méssfaeﬂo'gzamog qps

C C

(00) §0¢ G203 aoogagugeoz(‘%géz@lemé C\J")Lgaogg&u
10(d) + 49(e) 10 years to Death Inciting service providers to commit an offence that endangers a plane or airport.
00(0)+Gp(c) sentence emwéoooggz 3?390305 emagﬁootg?szeo'rafag)epugnﬂeq)(ﬁeoq$ o%eaoo&f

C C

(00) §0¢ G203 60:652qP33: @ogﬁooog?? rqmzc\géemé cxj?ﬂeaogg&u
27(m) + 10 to 20 years (+fine) Inciting communicating false information to endanger a ship.
50(8) (00) §66 86 ([0) 6QUMHMOBD Go0e Sledcoqs eozuas s S Saps

00 80 (| QUIDDOIOB:M) GIVEIREPW|YOCOQ$ GI0ICIEAN A OICEIF|MD FCOMGPS
J2(@)+9o(=0) (+eg3m§) aoogagugeoz(‘%géz@lemé C\J")Lgaogg&u
41(d) + 50(j) 10 to 20 years (+fine) Inciting financing of terrorism.
Go(wo)+ (00) ‘%5419 §.<§ (Jo) 39@453@0’53{(\?&:%3093 q%(?egeoood&}emé c\:)hcsaorsgézu
C
50(p0) (+eg3m)
[§$w%é copé  20mEs88umi 3dqeLSm@I  §¢éeqsd] Myanmar has several special laws that criminalise
oBgpssc 05005(7\335:0 Bifep 3?8?@”9 305 c\J‘iL’eao&JgL(rc_:) [g6¢  incitement relating to special groups such as the media,
S 85558 digital, political parties, and members of the military.
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Many of these incitement provisions are unnecessary
because the Penal Code already covers everyone. They
also discriminate. For example, inciting the public to
commit an offence against public “tranquillity” is
punished by 2 years imprisonment in the Penal Code
(505(c)) but punished by 15 years if the act is done using
electronic technology (Electronic Transactions Law
Article 38).
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Special laws

Article Sanction
0Se [G83css
L

Printing and Publishing Law

o OC C C C C C _C
o&o@cz&cooooeo@c:woc‘?seoea
L1 1o L L

8(d) + 20 1 to 3 million kyats
o(w) + Jo (00) &%%z? 08%:(90)

6

News Media Law

oaoo&:ggnmeoes
9(h) + 26 Unspecified

C C [0
@(@)+J@ e(so[gjoooo@ca@J

Electronic Transactions Law

Description

c6S[gqo5

Publishing publications inciting crimes, “brutality”, violence, gambling, or drug

use.
€ o 8 & c.C <, . C (9} C C . ,]ﬂ
GTJ@OCDQJQLI 610’)00’)&]% | %@Qo@mﬁl GC\ZOCo(YJO’)o[gl_(\)OQJSL Q?QG(IECO 4]:[‘000)6&)00 H

L
5N Y C o C C R C <,
0?003? ('T{I loQ(g?GG’B’JC C\J)LGGGXT)Q)g CDGO&{PoCOLUJGO@CoII

Media inciting conflict based on birthplace, religion, or nationality.
o Oa C o o C O o (9] (‘n o C C (‘o
@051 0PMPUOEPININI CVG|20OQ| 37D 39@@0&@@ 0gom [_Zgo)eoeﬁ 2000C8

00 ° CRC
03000M C\J??&ZO@CSII

o C C C C c_C
mwmmeep‘?@aomogweaoocameq:eoes

38 Up to 15 years (+fine)

ol (:)3)<J§.053908 (+eg3m5)

Telecommunications Law

aowgagugeq:eoea
73 Up to 5 years (+fine)
2R (3)<J§‘§3908 (+eg3m5)

Political Parties Registration Law
3E8eqe0lod %9056005@5" 063
T S R 2

6(d) +12(a) Ban on party

@(w)+oJ(m) ) 08805:13’5:@53

Myanmar Military Act
0056600539058063

36(a) Death

C
G203

'\)@(m)

Inciting any offence under the Electronic Transactions Law.

o C C C C C_C C c . c C c C
33(\)(Y)COGGTJ<?® aomogweaoocameelzeoes(ﬂ @0?0)0)61()610(’7{] [3(\8‘?837.)0

° CRC
(\R?SO’)@CSII

Inciting any offence under the Telecommunications Law.

C [ ’] C c Cc ¢ Y C o <,
&J(YJO%(.DGG]-QBOGGO @0?@0610610 (‘ﬂl] chﬁ-emc %"G&Y)@Coll

Inciting conflict, “affecting dignity”, or immorality.

00 ¢ Cu o CRC
OOSLO’.)GOD o‘r- (\JJLOG@CO Csli

"

o%m@éeoTe@ $1"a30m" 8¢ MB0SmConead
§093 9% B 5 ORUDaryceapEon

Member of military inciting military to mutiny.

C_C_CN ¢ c ¢ ¢ ¢ C C CRC
0)0)(300000(89C0’) UJOU(%CE({&?(Y)%?@@GWJC (\R:S&T)@CSII
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Martial Law Order 3/2021 + 5/2021
OOS3?68H|-(SGGIS338% Q/JOJ:) + S/JOJO

Article Sanction Description

0So [G6scts cuS[gqp0s

? 3

4(b)(3) + 7 to 20 years (+fine)

Appendix ?§5e§5 0) (“sedition”).

A(2) & 28903 ”ec"og“@
(+eg3an) PR ~rEenE

GER) +

The military illegitimately imposed martial law in six
Yangon townships in March 2021, later adding five more
in Mandalay and one in Chin State. In February 2023, the
military extended martial law area by adding 14
townships in Sagaing Region, seven more townships in
Chin State, five townships in Magway Region, five
townships in Bago Region, one township in Mon State,
two townships in Karen State, two townships in
Tanintharyi State, and four townships in Kayah State.

Martial law is the imposition of direct military control of
normal civilian functions, including the police and
courts. The military’s 15 March martial law order said
that many of Myanmar’s incitement provisions would fall
under martial law. Any allegation of incitement in any of
the townships under martial law would be dealt with
under military jurisdiction and be prosecuted in

extrajudicial military tribunals.

Inciting hatred, “contempt”, or “disaffection” towards the government

< Con Q C o C Q cRc C
(o3| GOOQ C@[JL@ O?@LY?OO @@g%emmgco @0)

C C

C C
G320C C\J)LGGSOO@C.,II (" %CCGO’D’JG’B@&S@&)[L{IU)G‘D? ")

@D - oo(J)

4(b)(3) + Up to 2 years (+fine)
App- A(5) (J) (15053908 (+eg3cu5)
GER) +

Inciting military or officials to “deprive, affect, hinder, disturb, damage the
motivation, discipline” or create “hatred, disobedience, disloyalty” towards them.

Inciting military to “mutiny” or “disregard or fail in their duty”.

Inciting through fear or alarm the public to commit an offence “against the

State” or against public “tranquillity”.
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4(b)(3) +
App. A(6)

4(b)(3) +
App. A(18)

GER) +
e‘?')(YSaoogog

@003 M(00)

4(b)(3) +
App. A(19)

GER) +

C C
e‘?omaom

03/

@005 -

m(oe)

4(b)(3) +
App. A(21)

GE)R) +
e‘?')(YSaoogog

m(Jo)

4(b)(3) +
App. A(23)

GER) +
e‘?')(YSaoogog

™ (JR)

Up to 3 years (+fine)

(Q)§53908 (+egam§)

Unspecified

C c.. .0
G(SO@(X.Y)Z@CS@J

1 to 3 million kyat fine
(00)03%;419

03$:('\>o)3900

Up to 15 years (+fine)

C o C
(:)3) $03200 (+683G}'))

10 years to Death
sentence

C C C
GO0DC3 (00) $00

C
G203

Inciting criminal offences against officials.

C
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8CEosc0s: °3960T[§5@
1 ? eS8 It

Media inciting conflict based on birthplace, religion, or nationality.
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G@ﬁ@lo@’)(f)l (Y)S(Y)Q)OO@CO’)QD’) 2000000 éCCOJ’)ﬁ@‘D@(T) %G@SGj O%OO’J@‘D
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C oo o CRC
©320C 03000 (\JJLQGSO’)@CHI

Publishing publications inciting crimes, “brutality”, violence, gambling, or drug
use.

C c_C c, C C, C C, U S R ']., oC
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Inciting any offence under the Electronic Transactions Law.

o C C C C C_C c
S’BC\)(Y)COGGTL?O) aomogweaoocameqzeoes

C
@CSII

Inciting any violation of the Penal Code while on a plane.
Inciting an offence against a civilian airport.

Inciting communicating false information to endanger a flight.
Inciting service providers to commit an offence that endangers a plane or airport.
Inciting communicating false information to endanger a ship.

Inciting financing of terrorism.
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Are Myanmar’s incitement laws
legitimate?

Some of the civilian incitement laws are legitimate. Some
incitement provisions, such as abetment to a crime
(Penal Code article 107), are found in all countries.
However, most of Myanmar’s incitement laws are
illegitimate as they fail all parts of the “three-part test” in
international law. They are not clearly written, do not
have a legitimate aim, and are unnecessary. Many
provisions are illegitimate because the incited act should
not be a crime. For example, striking should not be a
crime, so incitement to strike should also not be a crime.

Why does Myanmar have so
many incitement laws?

Myanmar has a history of creating many similar crimes
in order to oppress the people. Having many incitement
laws ensures that people are unsure which expression is
lawful and which is not. This creates an environment of
fear and self-censorship. Some incitement laws were
adopted to increase punitive sentences. For example,
most incitement provisions in the older Penal Code have
a maximum sentence of 2 years, compared to the death

sentence in the newer Counter Terrorism Law.

Who are Myanmar’s incitement
laws used against?

Myanmar’s incitement laws are mainly used against those

opposing the military coup including journalists, human
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rights defenders, protesters, political activists, NLD
politicians, students, Facebook users, student union
leaders, and participants in the Civil Disobedience
Movement (CDM), many of whom are public officials.
Incitement laws have also been used against defence
lawyers and family members of political prisoners.

Why does the military use
incitement laws?

The military wants to punish dissenters as much as
possible and incitement laws have higher sentences than
other laws regulating expression. For example,
incitement can be punished by death (Penal Code article
121, Counter Terrorism Law article 7(g)) whereas non-
violent protest may only get 2 years imprisonment
(Peaceful Assembly and Procession Law).

How many incitement cases are
there in Myanmar?

There is no data on the number of incitement cases in
Myanmar, although FEM’s analysis has found many.
Civil society groups and media monitoring politically-
motivated criminal cases only provide basic information
on the charges brought against individuals. This basic
information often only includes a sentencing provision
and not the actual crime. For example, it includes
sentencing provision Article 50(j) of the Counter-
Terrorism Law which itself covers 11 different offences
only one of which is incitement (Article 41d).
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What impact has the State of
Emergency had on incitement
cases?

The 2008 constitution says that undefined fundamental
human rights can be restricted or suspended during a
state of emergency. International law requires that any
suspensions are clearly defined. After unlawfully
declaring a state of emergency the military has not
clarified which human rights have been suspended or for
how long. The only suspension that the military made
public was to surveillance rights in the Law Protecting the
Privacy and Security of Citizens. We do not know
whether the military has or has not suspended the
constitution’s right to freedom of expression provision
(Article354(a)) or fair trial rights. Therefore, the impact

of the state of emergency on incitement cases is unclear.

What are the conditions like for
those detained or arrested for
incitement?

A person accused of incitement can be detained by either
the police or the military. A majority of those detained
are taken to military interrogation centres. Those
detained have reported facing at the very least cruel,
inhuman, or degrading treatment and punishment while
being held and interrogated. Many have reported facing
torture. Defendants are kept in prisons without bail and
are not allowed access to their family.

Some defendants reportedly pay bribes to the police to
have charges changed to incitement in order to avoid
longer sentences. For example, changing a charge from
the Counter Terrorism Law (Article 50j) to the Penal
Code (Article 505A) reduces the maximum potential

sentence from life imprisonment to 3 years.
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How do incitement trials
proceed in Myanmar?

Defendants have proceeded down one of two tracks, both
of which are secretive with decisions dictated by the
military. The first track is trial by “special court” set up
inside prisons. Special courts are closed courts and
therefore journalists, civil society, and families are not
allowed to attend. Special courts apply civilian criminal
laws and judgements are made by ostensibly civilian
judges. Fair trial rights are violated. Trials take about a
year or 1-3 months if the defendant confesses. In 2023,
some defendants who are not facing Penal Code cases are
reportedly proceeding down a third track of civilian
district courts.

The second track is trial by military tribunal. Military
tribunals are not courts martial, which are referred to in
the constitution (Articles 293b and 319), are regulated in
the Myanmar Military Act (Articles 110-193), apply only
to military personnel, and include some fair trial
principles, such as evidential standards, right to appeal,
and legal advice (Myanmar Military Act Articles 136,
213(1), 220). Military tribunals apply to civilians and
were last seen when the military previously imposed
martial law in 1989. They have no constitutional basis
and are therefore extrajudicial. Little is known about
their procedures and practices or whether they include
any fair trial principles.
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Do defendants have access to a
lawyer?

Defendants detained by the police, charged, and bought
before “special courts” may have access to a lawyer. Some
defendants cannot find a lawyer because lawyers are
afraid to take incitement cases that are regarded as
“political”. Other defendants cannot hire a lawyer
because the defendant lacks resources or access to legal
aid. Some defendants choose not to have a lawyer
because they want to confess quickly in order to complete
their sentence sooner. Some defendants do not believe
that having a lawyer will be useful because judges have no
discretionary powers as sentences are decided by the
military. Those who have access to a lawyer primarily use
the lawyer to pass messages to their friends and families
rather than for defence.

Defendants brought before extrajudicial military
tribunals are not granted access to a lawyer at any stage
before, during, or after trial.

What sentences are given?

The special courts and military tribunals are punitive.
They hand down the maximum sentence available.

What are the conditions of
imprisonment?

Defendants awaiting trial or sentenced for incitement are
regarded by prisons as “political” prisoners. They face
worse conditions than criminal prisoners. Political
prisoners are subject to at the very least cruel, inhuman,
or degrading treatment and punishment. Many have
reported facing torture. Some have been disappeared and
others have reportedly been killed. Political prisoners also
have less access to medical care.
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Are appeals worthwhile?

Defendants can appeal against incitement sentences
handed down by “special courts”. In a minority of
incitement cases, the appellant court refuses to accept the
appeal, and in all others the court accepts the appeal but
dismisses it later. Lawyers know that appeals fail but
defendants may choose to appeal as a matter of principle
or as an act of protest against military rule.

Defendants cannot appeal against decisions made by
extrajudicial military tribunals. In the case of a death
sentence, defendants can petition the military leader, Min
Aung Hlaing for a lesser sentence.

Can international courts help?

International courts are mainly concerned with cases
between States, such as the Gambia versus Myanmar in
the International Court of Justice. Some international
treaty bodies, such as the Human Rights Committee,
accept individuals’ cases, but Myanmar has not ratified
these treaties. The UN Working Group on Arbitrary
Detention is the only mechanism available to Myanmar
people that can consider individuals’ cases. However,
their decisions are not binding on UN Member States.
Decisions are primarily used by individuals to highlight
injustice. Submitting a case to the UN Working Group
may also attract risk because the UN will ask the military-
controlled Foreign Ministry about the case.
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Your rights when detained and arrested
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Defendants, lawyers, and civil society supporters should
exercise caution when using these legal rights given the
military’s failure to recognise the rule of law.

Right against unlawful police
detention

You have a right not to be unlawfully detained
(Constitution, Arts. 21(b) and 376; 339-342, and 348;
Code of Criminal Procedure, Arts. 61, 100, 167, and 491).

You have the right to claim damages from the police for
unlawful detention, and to petition the Supreme Court to
challenge the lawfulness of detention (Constitution, Art.
378; Penal Code, Art. 330; Code of Criminal Procedure,
Arts. 80 and 491).

You have a right to go before a court if detained over 24
hours (Constitution, Art. 376; Code of Criminal
Procedure, Arts. 81 and 167).

You have the right to be released if insufficient evidence
is found during the investigation (Code of Criminal
Procedure, Art. 169).

Right against unlawful arrests
and searches

You have the right not to be treated with excessive force
or undue restraint when being arrested (Code of
Criminal Procedure, Art. 50).
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You have a right to be treated respectfully by the police
(Police Manual, para. 1056).

You have a right to be protected by the police (Police
Manual, para. 1086).

Police searches require a search warrant issued by a
court. Police must give you a receipt for seized items,
although this is sometimes used to show you consented
to a search (Code of Criminal Procedure, Arts. 96-103;
Police Manual, para. 1064; Courts Manual, para. 401; the
military “suspended” Law Protecting the Privacy and
Security of Citizens, Art. 8).

You have the right not to be physically and mentally
sexually harassed (Penal Code Arts. 354 and 509; Union
of Myanmar Vs. Thin Thein (and 3), 2002, M.L.R 36).

Right not to be tortured

You have the right not to be tortured or mistreated
(Constitution, Arts. 44 and 353; Penal Code Arts. 330-
331; Myanmar Police Force Maintenance of Discipline
Law, Art. 17(g); UDHR, Art. 5).

You have the right not to be hurt during an interrogation
(Penal Code, Arts. 330-331).

You have the right not to be induced by threat or promise
(Code of Criminal Procedure, Art. 343).

You have a right to report accusations of torture or
misconduct to the investigating police officer, who must
investigate them (Police Manual, para. 1693).

You must report police torture to the courts - not to the
police — and should ask judges to record injuries during
hearings (Code of Criminal Procedure, Art. 200).
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Right to remain silent

You must be informed that you are not obliged to confess
(Code of Criminal Procedure, Art. 164).

You have a right not to be forced to confess (Evidence
Act Art. 24; Myanmar Police Force Maintenance of
Discipline Law, Art. 13; ICCPR, Art. 14(3)).

Your confession can only be used as evidence if it is made
voluntarily (Code of Criminal Procedure, Art. 164). You
should avoid making coerced, false, or unwise

confessions.

You have the right to not self-incriminate (Code of
Criminal Procedure, Art. 342(1)(a); ICCPR Art.

14(3)(g)).

You have a right not to answer a judge’s questions (Code
of Criminal Procedure, Art. 342(2)(iii)).
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Prosecutors have a duty to withdraw cases if the case does
not reach the charging standard (Attorney General of the
Union Law 2010, Art 36(i); United Nations Convention

against Corruption, Article 11 implementation guide and

evaluative framework).
Step 1: Is success likely:

o Is there evidence to prove every element of the crime
beyond a reasonable doubt? Is the evidence
accessible, admissible, and reliable?

e Are the witnesses credible?

o Are there strong defences available to the accused?
Step 2: Is prosecution in the public interest?

o What is the nature and seriousness of the crime?

o What are the interests of the victim and the broader
community?

o Has there been a delay between the date of the crime
and the beginning of the prosecution?

o Are there alternatives to prosecution that would
better serve the public interest?
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Right of defence

You have the right of defence (Constitution, Arts. 19 and
375; Union Judiciary Law, Art. 3).

You have the right to know what charges are against you
(Code of Criminal Procedure, Art. 210; ICCPR, Art.

9(2)).

You have the right to be heard equally with the
complainant. You have the right to call your own
witnesses (Maung Ant Bwe & One v. Union of Burma,
1948 BLR (HC) 863. Union of Burma v. Ah Shin & 2
Others, 1955 BLR (HC) 317.)

You have the right to cross-examine witnesses (Code of
Criminal Procedure, Art. 208(2)).

You have the right to be treated with respect by the court
(Court Manual, para. 13).

Right to a lawyer

You have a right to a lawyer (Code of Criminal
Procedure, Art. 340; Courts Manual, Vol. I, para. 455;
Legal Aid Law, Arts. 25-26, 31, and 43; ICCPR, Art.
14(3)(d)).

You have a right to access your lawyer (Constitution, Art.
375; Courts Manual, para. 455; High Court Notification
No.2 (General), 16th February 1927; Prisons Act, Art. 40;
Police Manual, para. 74).

You have a right to a lawyer who loyally respects your
interests and not negligent (Legal Practitioners Act, Art.
44; 1968, BLR (High Court) Page 264; UN Declaration on
the Basic Principles on the Role of Lawyers, 12).
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You have the right to confidential communications with
your lawyer, including during prison visits (Evidence Act,
Art. 126; Prison Act, Art. 40).

Right to use the Constitution

You have a right to ask for your Constitutional rights to
be enforced (Nga Pein v The Union of Burma, 1953 BLR
(SC) 116a).

You have a right to ask a court to test the
constitutionality of any law or policy (U Htwe (a) A. E.
Madari v. U Tun Ohn & One. 1948 BLR (SC) 541, at 560-
61).

Right to use international law
and standards

You have a right for your defence to refer beyond
Myanmar’s Constitution to the statements, principles,
and doctrine in other countries (Daw Si Si v. Union of
Myanmar, (1964) BLR 876).

You have a right that your defence and appeal complies
with international law and standards (Legal Aid Law
2017 Amendment, Art. 3(b)).

Right to be presumed innocent

You have the right to be presumed innocent until proven
guilty (Union of Burma v. U Aye Kyi, 1964 BLR 396;
UDHR, Art. 11(1)).

The burden of proof is on the prosecution, not on you
(Evidence Act, Arts. 101-104).

The benefit of doubt is on you (Daw Tin Oo and U Aye
Phe (3) v Union, 1966 BLR 129).
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The standard of “proof” is defined (Evidence Act, Art. 3).

If you give an explanation which may reasonably be true,
even though it is not believed by the Court, you are
entitled to an acquittal (M. Muthiah Servai v. Union,
1955 BLR (HC) 175).

Right to due process

You have the right to due process and a fair trial
(Constitution, Arts. 19, 353, and 381; ICCPR, Art. 9(1)).

You have the right to a public trial (Union Judiciary Law
2010, Art. 3(b); Code of Criminal Procedure, Art. 352;
UDHR, Art. 10).

You have a right to hear the evidence (Code of Criminal
Procedure, Art. 353).

You have a right to only pay fees consistent with the law
(Union Judiciary Law, Art. 73; Courts Manual 1999, para.
76 and Art. 103(44)).

You have a right to report corruption (Anti-Corruption
Law; Penal Code, Arts. 161-171).

Right to trial without delay

You have a right to a speedy trial without unjustifiable
delays or postponement (Court Manual, paras. 22, 24,
466, 560; Maung Tin Ngwe Vs. The Union of Burma,
(1966) B.R. 639; ICCPR, 14(3)).

The trial should be completed within 6 months (Union
Attorney General Rules, Rule 109(e)).

Stalled cases must be dismissed (Supreme Court
Notification 114/424 PTC [2855/2015]).
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Right to bail

You have the right to request bail (Constitution, Arts.
376-378; UDHR, Art. 9; ICCPR, Art. 9).

Police must get permission from a judge to extend
detention beyond 24 hours.

You must be present in the court for any extension.

Police must show the judge why further investigation is
necessary and why further detention is necessary (Code
of Criminal Procedure, Art. 167).

You have a right to oppose further detention (Court
Manual, para. 403).

The police or the court shall allow bail for bailable
offences. (Code of Criminal Procedure, Art. 496).

When any person accused of any non-bailable offence is
arrested or detained without warrant by an officer in
charge of a police-station, the Court may direct that any
person under the age of sixteen years or any woman or
any sick or infirm person accused of such offence be
released on bail. (Code of Criminal Procedure, Art. 497).

Right to equal protection of the
law
You have the right to equal protection of the law

regardless of your gender, ethnicity, religion, or
citizenship (Constitution, Art. 347; UDHR Art 2 and 7).
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Right to practice (Courts Manual 1999, para. 3(1), Art.
3(4) - (7), 7).

Right to provide you with representation (Courts
Manual, Vol. II, para. 455)

Right to hear the evidence and the witnesses (Code of
Criminal Procedure, Art. 353 and 360).

Right to know the facts of the case and argue vigorously
(Ethics of the Legal Practitioners Duties and Rights
Seventh Edition, Union of Myanmar Bar Council, Art.
141).

Right to sufficient time to receive instructions and study
documents (Courts Manual, Vol. II, Art. 457; ICCPR,
Art. 14(3)(b)).

Right not to be identified with you or your cause
(Constitution, Art. 357; UN Declaration on the Basic
Principles on the Role of the Lawyer, Principle 18.
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Creating a defence strategy

All defendants face Myanmar’s deeply undemocratic
judicial system. While some defendants choose to fight
the legitimacy of their case, knowing that they may get a
worse sentence as a result, many others are forced to
make demeaning choices in order to escape unjust
punishment. Some confess in the hope of speeding up
their case so that they are freed from prison more
quickly. Others try to get their charges changed to reduce
the length of imprisonment. These are all legitimate
defence strategies.

Only you should decide your own defence strategy. You
should try to seek legal advice from a lawyer as soon as
possible before deciding. A lawyer can provide guidance,
defend in court, and ensure information reaches families
and friends. They will prepare documents and
information on the case. If possible, choose a lawyer that
has previous experience fighting similar charges, because
they will know what works and what does not.

Your lawyer will develop a defence strategy. They will:

Review all available information

2. Check the law to determine the essential
elements of the crime

3. Investigate the facts of your case
Predict what the plaintiff will say.

Based on this, your lawyer will decide the weaknesses in
your case and the weaknesses in the prosecution’s case.
They will do this by looking at the evidence that supports
you and the evidence that supports the prosecution.
There are a number of general defence strategies which
can be used separately or in combination.
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Withdrawal

Your defence strategy may be to try to get the plaintiff to
withdraw the case. This is a private discussion between
the defendant and the plaintiff. This may mean
apologising and paying for any of the plaintiff’s loses. If a
plaintiff agrees, they must apply to the court through the
law office to withdraw the case (Criminal Procedure
Code Article 494). A defendant will be discharged or
acquitted depending on the prosecution stage.

Denial: Insufficient proof

You are innocent until proven guilty. It is the
prosecutor’s job to prove you guilty. The prosecutor must
show sufficient proof that:

You acted according to your own free will

2. You had criminal intent (mens rea). You were
criminally negligent. You had the specific
skill/knowledge necessary to commit the crime

3. Your act resulted in the ultimate harm. You
directly caused it

4. You failed a legal obligation.

Your defence strategy may be to create reasonable doubt
in the evidence for these. If there is insufficient proof
then you can request that the court either judges you
innocent or dismisses the charges. All evidence must
conform to the Evidence Act.

Example: Journalist Min Min’s defence lawyer argued that
the prosecution did not prove that incitement happened.
They did not show evidence of a specific statement, or
that Min Min made the statement and intended to incite,
or that a reader read the statement, or that a reader
committed a specific criminal offence, or was likely to.
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Confession

Your defence strategy may be to confess. According to
the law you can do this by admitting guilt to the police or
confessing to a judge. You should not admit guilt to the
police. If you decide to confess to a judge, you should still
consider getting a lawyer because they can advise you on
how to confess in a way that may reduce any sentence.
Also, be careful not to over-confess to a greater crime or

to implicate others in a crime.

A judge must explain the facts and the law to you before
you confess (AIR 1923 Rangoon p132 Maung Sen; AIR
1931 Bombay p195 (196)). You must know the nature of
the charges against you and the consequences of
admitting guilt (Sri Sawarmal v. Union of Burma (U
Thein Maung), 1954 BLR (HC) 331).

Exculpatory defence: Self-
defence

Your defence strategy may be to use an “exculpatory
defence” if you cannot deny the act because there is
overwhelming evidence. An exculpatory defence admits
wrongdoing but argues that you should be freed from
culpability for the crime. The act was justified and you
bear no legal responsibility for it. “I did it, but...”. You
must show that your act was socially accepted or morally
principled.

One example of an exculpatory defence is the
justification of self-defence. Your defence strategy may be
to claim you acted in self-defence when you used
defensive force because of a threat of harm from someone
else, or when you reasonably perceived such harm. You
can also claim self-defence if you used defensive force to
protect others from harm.
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Example: Protester Min Min called on police officers to

physically restrain their colleagues who were arbitrarily

beating the people Min Min was protesting with. Min

Min’s defence lawyer argued that Min Min acted because
of concern about the threat of harm to the protesters.
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Acting to

Exculpatory defence

prevent a crime
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Your defence strategy may be to claim that you acted in
order to prevent a specific and more serious crime from
happening. This strategy is similar to self-defence except
you will need to show evidence of a specific crime, and
that the specific crime was more harmful than your act,

and evidence of how your act helped to stop it.
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Example: Activist Min Min urged other activists to destroy
a road. Min Min’s defence lawyer claimed that Min Min
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acted in order to stop soldiers who were using the road to
commit the far more serious crime of beating unarmed

civilians in a village.
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Necessity

Exculpatory defence
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evidence of the greater harm and show that it was greater

Your defence strategy may be to claim that your act was
necessary to prevent a greater harm. It is similar to self-
defence and acting to prevent a crime. You must show
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than any harm that your act caused. You must also show

Qe 9

) deg|oey

20Ca

C

D “})“q)

that there was no reasonable alternative to your act and
that you stopped your act as soon as possible. You must

show that you did not create the greater harm too.
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Example: Political leader Min Min called on soldiers to
strike. Min Min’s defence lawyer argued that the call to
strike was intended to prevent soldiers from oppressing
the public, which was a far greater harm than any
breakdown in military order.

Exculpatory defence:
Provocation

Your defence strategy may be to claim that you were
provoked by preceding events that would have caused
any reasonable person to lose control. A provoked person
has an irresistible urge to act and is not governed by
reason. It is a sudden and temporary loss of control.
Provocation reduces intention (mens rea) as it questions
the extent to which you intended to commit the crime.
The defence of provocation requires that you show that
any reasonable person would respond in a similar way.
You should claim that you were less morally culpable for
the act because it was not premeditated and not done out

of malice.

Example: Parent Nan May witnessed their child being
seriously hurt and immediately urged neighbours to
punish the perpetrators. Nan May’s defence lawyer
claimed that it was reasonable for Nan May to become so
angry that he lost control and he should not be held
culpable.
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Exculpatory defence: Mitigating
circumstances

Your defence strategy may be to show mitigating

circumstances in order to reduce any sentence, including:

e No criminal record
e Remorse and self-examination

o Defence of infancy: Defendant is aged under 18 (10 is
the age of criminal responsibility)

o Defence of diminished responsibility: Being affected
by or treated for physical or mental ill-health,
including defence of “insanity”

o Compensation given to a “victim”

o Care responsibilities for elderly or children
o Difficult childhood or great hardships

e Good work experience

e Good educational background

o Significant contributions to society

o Attending the full trial without fail.
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Legal defence strategies specific to incitement
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Strategy 1: Challenge the incited
crime

Any defences, procedures, limitations, or qualifying
provisions that apply to the crime carried out by the
listener equally apply to the speaker alleged to have
incited the crime. Therefore, your first strategy in any
defence should be to challenge the allegations facing the
listener. If you can cast doubt on whether the listener
committed the crime, then you can also cast doubt on

whether there was any incitement.

Example: Activist Salai called on friends to raise
environmental concerns and disrupt a new airport from
opening. Salai’s defence lawyer argued that any non-
violent protests in the airport were lawful as the airport
was a public place, and therefore calling for such protests
was also lawful.

Strategy 2: Provision-specific
defences

Article 124A (“sedition”)

Your defence strategy may be to claim that you were
attempting to encourage only lawful methods of policy
change (Article 124A, explanation 2). Encouraging policy
change is not in-and-of-itself unlawful under Article
124A. The provision is concerned with the lawfulness of
the method of change. You should show that you were
only encouraging lawful methods, such as legal
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amendment. You should show that your primary
objective was to change the policy, and not to encourage
contempt for the government or military itself.

Your defence strategy may also be to claim that your
expression was “disapprobation” of government or
military actions but not incitement to hatred, contempt
or disaffection (Article 124A, explanation 3).
“Disapprobation” is a form of strong disapproval and is
often made on moral grounds. You should show that you
disapproved of a particular government or military
action but that your expression was not disapproving of
the government or military in general. You should show
that the disapproval was for moral reasons rather than
due to political principles.

Example: Human rights defender Salai published a
statement calling on people to end the corrupt
government. Salai’s defence lawyer argued that Salai
meant people should vote in the general election and that
the allegation of corruption was a moral criticism and not
politically motivated.

Article 153A (“promoting enmity”)

Your defence strategy may be to claim that your
expression was not intended to be malicious towards
another group, but rather to “remove” enmity or hatred
targeted at that group (Article 153A, explanation 1). This
may involve highlighting, raising awareness of,
countering, or challenging enmity or hatred.

Article 504 (“provocative insult”)

Your defence strategy may be to settle with the plaintiff
outside of the court (Criminal Procedure Code, Article
345). If the plaintiff accepts the settlement, they will apply
to the court to have the case discharged.

Article 505(a), 505(b), 505(c), 505(d)

Your defence strategy may be to claim that you had
reasonable grounds to believe that what you said was true
and that you did not intend to commit the crime (Article
505, exception 1). “Reasonable grounds” is a set of facts
or circumstances that would cause an ordinary person to
form the same opinion. It is more than suspicion but less
than evidence. You should also show that you only
wanted to share the truth and did not intend to commit
any of the crimes listed under Article 505.
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Example: Protester Salai called on local officials not to
help the government implement a new policy. Salai’'s
defence lawyer argued that although the officials went on
strike, Salai had read in several trustworthy media about
the seriously harmful impact of the policies, and did not
intend for the officials to strike.

Prosecution of officials

If you are or were an official, your defence strategy may
be to claim that any prosecution of an official for
incitement must be approved by a head of the
department (Criminal Procedure Code, Article 197(1)).
This would include officials participating in the Civil
Disobedience Movement.
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Strategy 3: Elements of
incitement

Your defence strategy may be to reverse the six-part test
in the UN Rabat Plan of Action to try to cast doubt on
the different elements of incitement. You should aim to:

1. Cast doubt that incitement would work in the
given social and political context

2. Cast doubt that the speaker had any authority
over the listener

3. Cast doubt over whether the speaker had any
intention to incite

4. Cast doubt on whether the content and form of
the expression were indeed provocative

5.  Cast doubt on whether and to what extent the
expression was disseminated

6.  Cast doubt on whether the expression was ever
likely to result in the harm, and whether it was
likely to do so imminently.

Strategy 4: Defences from other
jurisdictions
Truth

Your defence strategy may be to claim the defence of
truth if your expression or statement was true. You
should argue that a true statement, however
uncomfortable, cannot be regarded as incitement, even if
a listener goes out and commits a crime afterwards.
International courts have held that in such
circumstances, it is the underlying situation that leads to
the crime, and not the person revealing the situation.
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Example: Facebook user May Thu posted that the military
was shooting non-violent protesters, and a listener then
went out and set fire to a military vehicle. May Thu’s
defence lawyer argued that May Thu should not be held
responsible for incitement because the causation of the
listener’s criminal act was primarily the military’s
wrongdoing and not the Facebook post.

Reasonable belief of truth

Your defence strategy may be to claim the defence of
reasonable belief of truth if you had reasonable grounds
to believe what you were saying was true. Some
international courts have extended the defence of truth to
cover false statements that a speaker reasonably believed
to have been true at the time. In such cases, although the
listener may have committed a crime following the
falsehood, the speaker did not intentionally disseminate
the falsehood.

Example: Facebook user YaTi posted that the military was
shooting non-violent protesters after reading it in reliable
media. YaTi’s defence lawyer argued that although the
shooting did not happen, YaTi had reasonable grounds to
believe that it did and so should not be held responsible.

Impossibility

Your defence strategy may be to claim the defence of
impossibility if there was no chance of the incited crime
taking place. One type is impossibility due to ineptitude,
meaning that you had inadequate means to commit the
crime of incitement. For example, you had no means to
disseminate your expression to your target listener.
Another type is physical impossibility, where you cannot
achieve the crime.

Example: Activist Nan May incited a friend to kill a person,
but that person was already dead. Nan May’s defence
lawyer argued that it would be impossible to kill an
already dead person, and therefore incitement could not
have been committed.

Withdrawal

Your defence strategy may be to claim the defence of
withdrawal if you voluntarily took reasonable steps to
stop a crime, such as by expressing a change of mind,
before a listener committed or attempted to commit the
crime.
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Example: Politician Nan Phyo told followers to attack a
police car. Nan Phyo’s defence lawyer argued that it was
not incitement because Nan Phyo then told the same
followers not to attack the car even though they later
went ahead and attacked it.

Incidentality

Your defence strategy may be to claim the defence of
incidentality if your expression was inevitably incidental
to the listener committing the crime. The listener would
have committed the crime regardless of what you said.

Example: Protester Salai urged other protesters to
imprison a government official. Salai’s defence lawyer
argued that the other protesters were already intending to
capture the official and hold them against their will, and
Salai’s statement had no effect on that.
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Defence lawyers’ toolkit for
incitement cases in Myanmar

Hundreds of innocent journalists, human rights defenders,
activists, Facebook users, protesters, and politicians have been
arrested, charged, and sentenced under Myanmar’s incitement
laws for exercising their right to freedom of expression and
opposing the coup.

The Incitement Toolkit empowers defendants, lawyers, and
their civil society supporters to defend themselves against
allegations of incitement as part of an incremental resistance

against Myanmar’s deeply unjust legal system.

The Incitement Toolkit includes guidance on: 1) relevant
international standards; 2) the situation and laws in Myanmar;
3) your rights and options when detained, arrested, or charged;
4) potential legal defence strategies. Each page is written in
Myanmar but repeated in English to enable you to research
further and communicate with different audiences too.



