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Summary 

The Myanmar National Human Rights Commission (MNHRC), Myanmar’s national human 
rights institution (NHRI), must do better to promote and protect human rights in the face of 
persistent rights violations and abuses throughout the country. To do so, it must also be 
empowered by legislative and other measures by the Government of Myanmar to fulfill its 
mandate independently, impartially and effectively, in line with international standards on 
NHRIs. The required legal and structural reforms are well known. They were identified by the 
Global Alliance of National Human Rights Institutions (GANHRI) in its 2015 accreditation 
assessment of the Commission. Many of its recommendations were reinforced by the 
MNHRC’s own self-assessment in 2018. The MNHRC continues to command low levels of 
public confidence and presently operates with the minimum possible number of appointees 
(seven Commissioners of a possible 15).1 A central impediment to its effectiveness is a lack 
of independence, owing largely to flaws in the selection and appointment process of its 
Commissioners, which also fails to facilitate a gender balance and diversity of backgrounds, 
and to weak legal protections accorded to the institution under law. The Commission’s 
mandate, as provided in the 2014 MNHRC Law, and the manner in which that mandate has 
been interpreted by the Commissioners, serve to limit the MNHRC’s effectiveness.  

Earlier this year, in an effort to address these limitations and challenges, the MNHRC itself 
proposed amendments to its 2014 enabling law.2 Civil society organizations have also called 
for law reform, and for the appointment of new Commissioners through a transparent process 
enabling the MNHRC to better reflect the diversity of Myanmar society.3 The establishment of 
a Joint Committee to Amend the Constitution (Constitutional Amendment Committee) offers 
an additional opportunity to address the structural and legal challenges to the independence 
and effectiveness of the Commission. 

In this briefing (available in Burmese and English), the International Commission of Jurists 
(ICJ) highlights steps required for the MNHRC to meet international standards on NHRIs, and 
to better protect the human rights of all persons in Myanmar: 

1. The Union President and the Selection Board should appoint Commissioners through a 
transparent and fully consultative process that enables its composition to effectively 
protect human rights and appropriately reflect the full diversity of the population of 
Myanmar, including ethnic, religious, regional, gender and sexual identities; 

2. Commissioners should take a broad and active interpretation of their mandate, 
including by taking steps to address the most serious violations, including crimes 
under international law, and certain human rights cases that have gone before courts; 

3. The National League for Democracy (NLD)-dominated legislature should amend the 
2014 MNHRC Law to include provisions that strengthen the MNHRC’s capacity and 
independence, while improving the Commissioner selection process; 

4. The Constitutional Amendment Committee should propose constitutional provisions, 
as part of the constitutional amendment process, that provide for a constitutionally 
mandated MNHRC, enabling the institution to have a permanent protected 
independent status that cannot be unilaterally undone by governments. 

Each of these recommendations is immediately implementable. Given the pressing need to 
increase the number of Commissioners in order to ensure compliance with the obligation 
incumbent upon the Union President to maintain a quorum of members, several new 
commissioners should be selected as a matter of priority in line with the need for 
transparency and diversity. Reform of the 2014 MNHRC Law and the Constitution can and 
should be pursued concurrently, with legislative reform addressing present legal impediments 
to the effectiveness of the Commission, and constitutional reform further bolstering its 
independent protected status. 
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Background 

In Myanmar, the State’s performance is consistently poor in meeting its obligations under 
international law to respect and protect the human rights of all persons throughout the 
country.4 Justice sector actors – especially police, prosecutors and judges – generally lack the 
independence, will or ability to satisfactorily provide accountability and redress in cases of 
human rights violations by State actors or abuses by non-State actors.5 This is most evident 
in cases considered politically sensitive, particularly when members of state security forces 
are alleged to be engaged in criminal conduct, including in relation to crimes under 
international law.6 Myanmar’s military, the Tatmadaw, remains the most powerful institution 
in the country, largely outside the control of the government presently led by the NLD party.7 
The MNHRC operates in this context. 

The MNHRC was established in September 2011 by an executive administrative act known as 
a presidential notification (No. 34/2011).8 This was part of a series of significant, albeit 
limited, legal and institutional reforms initiated by the quasi-civilian government led by the 
Tatmadaw-affiliated Union Solidarity and Development Party (USDP), which had begun its 
term in March 2011 following five-odd decades of military rule. The MNHRC was given the 
general mandate of “promoting and safeguarding fundamental rights of citizens described in 
the Constitution of the Republic of the Union of Myanmar.” In 2014, the MNHRC was 
reconstituted after the Union Parliament passed an enabling law conferring upon it relatively 
greater independence than its status under the presidential notification,9 and partially 
addressing criticisms of its initial legal and institutional configurations.10  

In 2015, the MNHRC was first accredited by the then-International Coordinating Committee 
of National Human Rights Institutions (since renamed to the Global Alliance of National 
Human Rights Institutions).11 The GANHRI is a formal association constituting most NHRIs 
from around the world and which has for its mandate the accreditation of NHRIs in line with 
the Principles Relating to the Status of National Institutions (Paris Principles), adopted by the 
UN General Assembly in 1993. It undertakes many of its promotional activities in 
collaboration with UN institutions. Pursuant to the review by the GANHRI, the MNHRC was 
found to be only “partially compliant” with the Paris Principles, and therefore was given a “B”, 
rather than an “A” status, which remains current.12 In its assessment, GANHRI highlighted 
seven areas that must be addressed for the MNHRC to be fully compliant with the Paris 
Principles, including: reforms to the selection and appointment process of commissioners; the 
need for commissioners to take a broad and active interpretation of their mandate, 
particularly in situations of internal unrest or armed conflict; the need for greater diversity 
and pluralism in its composition; and the need for ensured adequate funding and financial 
independence from the government.13 These areas, and its activities more broadly, will likely 
be considered by Member States of the UN Human Rights Council during the UN Universal 
Periodic Review process for Myanmar, scheduled for late 2020. 

Activities of the MNHRC are outlined in the annual reports available on its website.14 A key 
achievement cited by the Commission was its influence on the State’s signing and eventual 
ratification of the International Covenant on Economic, Social and Cultural Rights.15 
Commissioners have also advocated, so far unsuccessfully, for Myanmar to become party to 
the International Covenant on Civil and Political Rights.16 Yet the MNHRC has been subject to 
widespread criticism, including in the media, and by UN independent experts, civil society 
organizations and others in response to specific incidents and controversies. They credibly 
question the independence, impartiality and effectiveness of the MNHRC.17  

In December 2018, the MNHRC published a summary report of its own capacity assessment, 
developed with support from UN agencies and the Asia Pacific Forum of NHRIs.18 Key 
weaknesses identified in the self-assessment largely relate to staffing and communications. 
The first of four priority areas identified for future work relates to the mandate and leadership 
required to “build trust in the MNHRC as an independent NHRI.” Action points in this area 
include: increasing transparency in the selection of Commissioners and ensuring greater 
diversity of backgrounds, including human rights expertise; enabling engagement with court 
cases through amicus curiae (friend of the court) appearances; development of a strategic 
plan; and more frequent issuance of public statements.19 A “consultation draft” of a strategic 
plan was released in July 2019, and the final version launched in October.20 
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The MNHRC website currently lists ten active Commissioners.21 Three of these Commissioners 
were due to end their current appointed term in September 2019, including the Chairperson, 
who has held this position since 2011. Their current status is unclear.22 Prior to their 
appointment, each of the ten Commissioners had a career in State service, including in the 
military, judiciary, government or government-affiliated universities. The Chairperson 
previously served for more than 40 years in the Ministry of Foreign Affairs, and the Vice-
Chairperson was a military officer for more than 25 years prior to joining the civil service.  
Both the Chairperson and Vice-Chairperson are men. Of the ten listed Commissioners, there 
are nine men and one woman. Few, if any, have expertise in human rights, all appear to be 
over 60 years of age, and there is also an apparent lack of diversity in terms of the various 
ethnic, religious, regional, sexual orientations, gender identities and sex characteristics, along 
with other identities, present in society.23 

International Standards for National Human Rights Institutions 

NHRIs play an important role in the protection and promotion of human rights. The Paris 
Principles24 have guided States in the establishment of their respective NHRIs, setting out 
internationally agreed upon standards designed to govern the establishment and work of 
NHRIs in a credible, independent and effective manner. They define the role, composition, 
status and function of these bodies, requiring that an NHRI: be given “as broad a mandate as 
possible” that is either set forth in a constitutional provision or enabling law;25 be established 
according to a procedure “which affords all necessary guarantees to ensure the pluralist 
representation of the social forces (of civilian society) involved in the promotion and 
protection of human rights;”26 have membership which includes broad representation such as 
from universities, the parliament, non-governmental organizations, civil society organizations 
and, in an advisory capacity only, government departments;27 and have adequate funding 
guaranteed by the State.28  

Under the Paris Principles, the main responsibilities of an NHRI should include, among others: 
(i) submitting to the Government, on an advisory basis or upon request, opinions, 
recommendations, proposals and reports on any matter concerning the promotion and 
protection of human rights, (ii) encouraging ratification of or accession to human rights 
instruments, (iii) contributing to reports which States are required to submit to UN bodies 
and committees, (iv) harmonizing national laws, regulations and practices with the 
international human rights instruments to which the State is a party, (v) assisting in the 
formation of programs to promote human rights awareness and education, (vi) cooperating 
with UN agencies and organizations and (vii) publicizing human rights and efforts to combat 
all forms of discrimination, in particular racial discrimination, by increasing public awareness, 
especially through information and education campaigns (see annex for the full Principles).29 

The 2018 GANHRI Statute sets out the accreditation process of NHRIs, including those 
seeking re-accreditation.30 At present, there are six countries in Southeast Asia that have an 
NHRI: East Timor, Indonesia, Malaysia, Myanmar, the Philippines and Thailand. Of these, 
Myanmar and Thailand have “B” accreditation, while the rest enjoy “A” status (globally, 79 
have “A” status, 34 have “B” status and 10 have “C” status).31 In the region, the NHRIs of 
Indonesia, Malaysia, Myanmar and Thailand were established by ordinary legislation. In 
contrast, the NHRIs of East Timor and the Philippines were established under their respective 
constitutions. Significantly, the constitutional creation of the NHRI in East Timor and the 
Philippines was influenced by the transition that both countries were emerging from at the 
time of the NHRI’s creation, as a measure to ensure structural independence and as a symbol 
of the government’s commitment to uphold human rights.32 

National law governing the Myanmar National Human Rights Institution 

Selection of Commissioners 

Under the 2014 MNHRC Law, the MNHRC must be composed of seven to 15 members.33 They 
are supported by a team of staff working in its sole office located in Yangon.34 Section 6 of 
the 2014 Law outlines the general criteria for candidates to serve on the MNHRC, including 
relevant experience, being capable of executing duties with independence and impartiality, 
and being at least 35 years of age. A 10-member selection board prescribed under section 5 
of the 2014 Law, which includes military and judicial representatives, draws up a list of 
nominees.35  The President selects and appoints Commissioners from this list “in coordination 
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with the Speaker of the Lower House and the Speaker of the Upper House,” though the 
President is ultimately responsible for these appointments.36 A Commissioner is appointed for 
a term of five years, for a maximum of no more than two consecutive terms.37 While the 
selection board under section 7 is obligated to ensure “equitable representation” based on 
gender and race in forming the MNHRC’s overall composition, in practice, there is no regard 
for diversity in terms of age, gender, sexuality, ethnicity, religion, profession or otherwise.  

Under this arrangement, the MNHRC’s composition presently fails to reflect the diversity of 
society. By restricting candidacy to persons aged 35 years and over, the 2014 MNHRC Law 
effectively arbitrarily excludes people comprising more than 60 per cent of the population 
from being qualified to serve.38 In practice, all persons under 60 years of age have been 
excluded. As mentioned, Commissioners all appear to be over 60 years old. Women, with just 
one exception, are also generally excluded. To address this systemic lack of diversity, the law 
governing the MNHRC, or the MNHRC itself through its internal policy, should include more 
detailed obligations requiring the selection board to duly ensure diversity in its appointments.  

A clearer selection process would improve the transparency and credibility of appointments. 
Greater diversity in the composition of the selection board, which is currently dominated by 
only those with governmental pedigree, would also boost the integrity of this process and the 
likelihood of appointing a more diverse group of Commissioners. The selection board should 
be reformed to incorporate participation from broader sectors of society – including 
independent lawyers, academics, civil society and other professionals – rather than being 
primarily restricted to government authorities. The Minister of Home Affairs, reporting to the 
Tatmadaw’s Commander-in-Chief who, in turn, is credibly implicated in gross human rights 
violations and is unaccountable to civilian authorities,39 should be removed from the selection 
board to satisfy principles of democracy, independence and impartiality. 

Independence 

As an outcome of the flawed selection process described above, the MNHRC does not 
effectively function independently from the government. Requisite reforms to the selection 
process, resulting in a Commission that is not dominated by former State agents, would 
serve to significantly improve its actual and perceived independence. An additional challenge 
for the MNHRC is that while the 2014 MNHRC Law provides that the State must provide 
funding to the MNHRC, there is no provision that makes funding mandatory to an extent 
adequate to support its work.40 A further structural weakness potentially undermining the 
MNHRC’s independence is its establishment through ordinary legislation, which can be easily 
amended or repealed by the government of the day. The lack of a budgetary guarantee and 
of legal protection exposes the MNHRC’s precariousness, leading members to tread carefully 
in order to protect themselves, the institution, and their staff from possible retaliation. 

A constitutionally created MNHRC would enjoy a more permanent and independent status, 
because any change in the Constitution would require a lengthier process than amending or 
repealing ordinary legislation. Constitutional status would ensure the MNHRC’s place to 
protect human rights, regardless of Myanmar’s political situation and electoral outcomes. 
Language in the Constitution specifically requiring the Union Parliament to automatically and 
regularly confirm and disburse the budget of the Commission would also better protect the 
MNHRC from political interference.  The current set-up does not adequately protect members 
and staff of the Commission against possible reprisals from State agents and other powerful 
actors confronted by the exercise of its powers of inquiry, including in the form of budget 
cuts. By ensuring continued funding through a constitutional guarantee, the MNHRC would be 
better insulated from political vagaries accompanying the democratic transition. Absent 
constitutional reform, section 46 of the 2014 MNHRC Law should be reviewed to address the 
ambiguity of the government’s obligation to provide “adequate funding” to the Commission, 
so that its funding can be better protected from executive interference.  

Mandate 

The 2014 MNHRC Law has express objectives to “safeguard the fundamental rights of 
Myanmar citizens” and to protect human rights contained in international human rights 
treaties and the Universal Declaration of Human Rights.41 For these purposes, the primary 
mandate of the Commission is to investigate alleged human rights violations and abuses. This 
constitutes the bulk of the MNHRC’s work in practice. As a matter of law, the power to 
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conduct an inquiry [Burmese:  စံုစမ္းစစ္ေဆးျခင္း sone san sit sey chin, commonly also translated 
as “investigation”] can be triggered upon the filing of a complaint by an individual, although 
the MNHRC is also empowered to inquire into the matter on its own initiative.42 An individual 
may lodge the complaint either on his own behalf or on behalf of another person or group of 
persons with a similar cause of complaint concerning any alleged violation of human rights.43 
The Commission generally must conduct an inquiry with respect to the complaint, with some 
exceptions.44 The MNHRC may also initiate an inquiry when it “becomes aware of widespread, 
systemic or entrenched situations or practices that violate human rights.”  

While constitutional rights in Myanmar are mostly afforded only to citizens, international 
human rights law, including under human rights treaties, provide that, with very few 
exceptions such as the right to vote, the rights of all people under a State’s jurisdiction must 
be respected and protected irrespective of nationality or citizenship status. Given this, the 
MNHRC is bound to protect the human rights of all persons in Myanmar, regardless of 
citizenship status and as implied in the 2014 MNHRC Law (and in line with section 347 of the 
Constitution which guarantees equal rights and protection before the law for “any person”). 
However, this principle has not been applied in practice. Most strikingly, the MNHRC has said 
little if anything in relation to the situation of the Rohingya, a population many of whose 
citizenship rights have been stripped and whose population has been subjected to widespread 
violations amounting to the most serious crimes under international law.45 Nor has the 
Commission made demonstrable efforts to protect the rights of the other 25 per cent of the 
country’s population who lack a documented legal identity.46 The MNHRC has not initiated any 
substantive or credible investigation into the allegations of widespread and systematic human 
rights violations perpetrated in recent years by Tatmadaw soldiers largely against persons 
from ethnic minorities, despite these being recorded in detail, including in the reports of the 
UN Independent International Fact-Finding Mission on Myanmar. This lack of engagement in 
cases linked to the military suggests there is a lack of will to investigate allegations 
effectively, thoroughly and impartially, and is further evidence of its lack of independence. 

Section 37 of the 2014 MNHRC Law further restricts the ability of Commissioners to fulfill 
their mandate, instructing them to refrain from inquiring into complaints that have come 
before courts: “The Commission shall not inquire into the complaint which violates any of the 
following: (a) cases under trial before any court, cases under appeal or revision on the 
decision of any court; (b) cases that have been finally determined by any court.” Many 
significant human rights cases come before the courts in one way or another. Even if such 
cases often take the form of judicial harassment of victims rather than possess the merits of 
a complaint, the hearing of a case in court may exclude the Commission from making 
inquiries. An illustrative example of the Commission concluding inquiries on this basis was the 
case of the death in military custody of journalist Ko Par Gyi, whose killers were secretly tried 
and acquitted in a military court.47 Another infamous court martial case, where soldiers were 
convicted for their involvement in the massacre of ten Rohingya men in 2017, but soon after 
released, has not attracted public comment from the MNHRC. Two Reuters journalists who 
helped expose the massacre, and were charged and convicted under the Official Secrets Act 
in connection with their reporting, experienced flagrant violations of their fair trial rights, 
rendering their prosecution unlawful. Yet, the MNHRC was reluctant to advocate for their 
human rights, citing section 37.48  

Looking into possible human rights violations does not necessarily require looking into the 
merits of the case that is the subject of the adjudication. For instance, an inquiry into 
whether fair trial rights have been observed or whether the right to appeal was accorded with 
respect to the case does not necessarily touch on the substantive matters of the case itself. 
The same can be said of pending cases. The existing language of section 37 therefore serves 
to seriously erode the capacity of the MNHRC to adequately and effectively address a wide 
range of human rights concerns. Coupled with its lack of adequate structural independence, 
the MNHRC is rendered toothless to effect meaningful inquiries into alleged human rights 
violations. Section 37 should therefore be amended or repealed altogether. In the meantime, 
Commissioners should read this provision with a broader interpretation in line with their 
mandate.  

The duties and powers of the MNHRC should also be expanded so as to include future 
legislation that would broaden the MNHRC’s mandate. A plain reading of section 22 may give 
the impression that the mandate of the MNHRC does not include powers and functions that 
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subsequent legislation may prospectively provide. To anticipate future legislative granting of 
powers to the Commission, adding a catch-all provision in section 22 is therefore warranted, 
which allows the MNHRC to exercise other powers and functions if provided for by other laws. 

Subpoena and other incidental powers  

When the MNHRC does undertake an inquiry, it is constrained by its limited powers. The 2014 
MNHRC Law grants the MNHRC a subpoena power and such other powers “incidental or 
conducive to the implementation of any function of the Commission.”49 The subpoena power, 
however, does not include (a) documents or evidence, the release of which would affect the 
security and defense of the State; and (b) “classified” documents.50 To address this 
shortcoming, the subpoena power of the Commission should be amended to qualify what 
constitutes a “classified document” under section 36(b). Given the history of State authorities 
over-broadly construing the scope of protected state secrets and classified information, the 
MNHRC’s subpoena power is severely undermined by this exception. This contravenes the 
Paris Principles provision on giving NHRIs as broad a mandate as possible. Thus, the term 
“classified documents” in section 36 must be narrowly construed. Moreover, the definition of 
“classified information” in the Tshwane Principles on National Security and the Right to 
Information, the most recent iteration of the global principles on national security and the 
right to information, should be added as a qualification under section 36(b), or as an 
additional definition under section 2 of the 2014 MNHRC Law.51  As Principle 10(A)(1) of the 
Tshwane Principles affirms, “There is an overriding public interest in disclosure of information 
regarding gross violations of human rights or serious violations of international humanitarian 
law, including crimes under international law, and systematic or widespread violations of the 
rights to personal liberty and security. Such information may not be withheld on national 
security grounds in any circumstances.” 

The 2014 MNHRC Law is also silent as to consequences in the event that the summons is not 
complied with by the subject person or entity. Those defying a legal subpoena should be held 
legally accountable. This gap effectively impedes the MNHRC’s power of inquiry.  

Geographical coverage 

To expand the impact of the MNHRC geographically, enabling it to inquire into the various 
human rights issues affecting racial and gender minorities, the composition of the 
Commission must include people from different parts of the country, and additional offices 
should be established throughout. This would diversify the range of matters that the 
Commission can inquire into, increase accessibility toward it, and signify an important move 
towards addressing discrimination and conflict-related issues particularly prevalent in border 
areas including Rakhine, Kachin and Shan states. This may also help address criticism that 
the Commission is selective in its interventions.52 An initiative to establish an MNHRC Office in 
Rakhine State, understood to be underway, should be welcomed and replicated elsewhere. 

Summary of key recommendations 

The Union President and Selection Board for the MNHRC should select new Commissioners 
reflecting a diverse set of profiles 

The selection and appointment process of the MNHRC should be done in a transparent and 
widely consultative manner with the nominees and selected members reflecting a diverse set 
of professional profiles and backgrounds, reflective of the range of gender and other 
identities throughout Myanmar, and better enabling the independence and impartiality 
required of them.53 Given the expired term of some Commissioners in September 2019, and 
the unclear status of any reappointments or new appointments, this must be done promptly 
in order to meet the minimum number of commissioners required by the 2014 MNHRC Law.54 
The selection board should take special steps to ensure the credibility of this process.  

Commissioners should take a broad and active interpretation of their mandate 

This necessarily includes taking steps to address the most serious violations including crimes 
under international law, by initiating its own inquiries. Commissioners should read section 37 
with a broader interpretation in line with their mandate, and consistent with international 
human rights law and standards. This would allow inquiries into cases that are potentially 
unlawful due to, for instance, fair trial rights violations associated with detention, or 
incompatibility with other constitutional rights and human rights. 



 
7 

The NLD-dominated legislature should address deficiencies in the MNHRC independence and 
mandate through law reform 

Amendments to the 2014 MNHRC Law broadening the powers and functions of the 
Commission and clarifying its mandate are needed. These reforms can also be included in the 
chapter on the MNHRC in the amended Constitution, as indicated below. First, to anticipate 
future legislative grant of powers to the Commission, the following provision should be 
inserted in the 2014 MNHRC Law under section 22 (“Duties and Powers of the Commission”) 
or as a constitutional provision: “(n) exercising such other powers and functions as may be 
provided by law.” Second, to aid the MNHRC in discharging its mandate effectively, section 
37’s restriction of the MNHRC’s subpoena power must be repealed or a narrow definition of 
“classified documents” added to the law. The MNHRC should also be granted the power to 
ensure compliance with its subpoena power. The ICJ suggests the following language for this 
purpose: “To aid the Commission in the lawful exercise of its powers and functions, the 
Commission may invoke the aid of other government institutions, including the courts. The 
Commission may file the applicable contempt proceedings against the person or entity for 
failure to comply with a summons issued in accordance with sections 35 and 36.” 

The Constitutional Amendment Committee should propose to protect and strengthen the 
MNHRC through constitutional reform 

A constitutionally established MNHRC would enjoy a stable and permanent status, because 
any change in the constitution would require a lengthier process than amending or repealing 
ordinary legislation. This would ensure the MNHRC’s place to protect human rights, the rule 
of law and democratic principles whatever Myanmar’s political situation and electoral 
outcomes. In this regard, the practice of East Timor and the Philippines can serve as 
examples of how constitutional mandates have helped establish the role and importance of 
NHRIs in countries transitioning to democracy. It is also crucial for the effective exercise of 
the MNHRC of its mandate to review existing laws and pending bills consistently with 
international human rights treaties that Myanmar has ratified. 

As amendments to the 2008 Constitution are currently being deliberated, the Constitutional 
Amendment Committee of the Union Parliament should include provisions in the Bill to 
Amend the Constitution to establish the MNHRC as a constitutional body vested with financial 
and structural independence, and with a clear articulation of its relationship vis-à-vis the 
different branches of government and ministries. This proposal seems modest, yet can have 
potentially significant impact on formally entrenching human rights in the country’s legal 
system. The ICJ thus suggests an amended Constitution with at least the following 
provisions: “There is hereby created an independent office called the Myanmar National 
Human Rights Commission, which shall comply with the applicable international principles 
relating to the status of national human rights institutions, including but not limited to the 
Paris Principles;” and “The approved annual appropriations of the Commission shall be 
automatically and regularly released.” 

UN Member States, UN agencies and development partners should support reforms 

The recommendations contained in this briefing, and those of civil society actors as well as 
the Commissioners themselves, and of the GANHRI, should inform international actors in 
their efforts to improve the protection of human rights in Myanmar, including as tangible 
steps toward addressing the accountability deficit for gross human rights violations.  

Annex 1: About the International Commission of Jurists 

Established in 1952 and active on the five continents, the ICJ aims to ensure the progressive 
development and effective implementation of international human rights and international 
humanitarian law; secure the realization of civil, cultural, economic, political and social rights; 
safeguard the separation of powers; and guarantee the independence of the judiciary and 
legal profession. The ICJ has had a continuous presence working in Myanmar since early 
2014, and first began monitoring the situation of the justice system in the country more than 
fifty years ago.55 As part of this work, the ICJ has enjoyed constructive engagement with the 
MNHRC, including collaboration on joint activities to promote human rights protections.56 The 
ICJ sought the MNHRC’s advice and inputs to inform the development of this briefing paper. 
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Annex 2: Principles relating to the Status of National Institutions (Paris Principles) 

Adopted by General Assembly resolution 48/134 of 20 December 1993 

Competence and responsibilities  
1. A national institution shall be vested with competence to promote and protect human 
rights.  
2. A national institution shall be given as broad a mandate as possible, which shall be clearly 
set forth in a constitutional or legislative text, specifying its composition and its sphere of 
competence.  
3. A national institution shall, inter alia, have the following responsibilities:  
(a) To submit to the Government, Parliament and any other competent body, on an advisory 
basis either at the request of the authorities concerned or through the exercise of its power 
to hear a matter without higher referral, opinions, recommendations, proposals and reports 
on any matters concerning the promotion and protection of human rights; the national 
institution may decide to publicize them; these opinions, recommendations, proposals and 
reports, as well as any prerogative of the national institution, shall relate to the following 
areas:  
(i) Any legislative or administrative provisions, as well as provisions relating to judicial 
organizations, intended to preserve and extend the protection of human rights; in that 
connection, the national institution shall examine the legislation and administrative provisions 
in force, as well as bills and proposals, and shall make such recommendations as it deems 
appropriate in order to ensure that these provisions conform to the fundamental principles of 
human rights; it shall, if necessary, recommend the adoption of new legislation, the 
amendment of legislation in force and the adoption or amendment of administrative 
measures;  
(ii) Any situation of violation of human rights which it decides to take up;  
(iii) The preparation of reports on the national situation with regard to human rights in 
general, and on more specific matters;  
(iv) Drawing the attention of the Government to situations in any part of the country where 
human rights are violated and making proposals to it for initiatives to put an end to such 
situations and, where necessary, expressing an opinion on the positions and reactions of the 
Government;  
(b) To promote and ensure the harmonization of national legislation, regulations and 
practices with the international human rights instruments to which the State is a party, and 
their effective implementation;  
(c) To encourage ratification of the above-mentioned instruments or accession to those 
instruments, and to ensure their implementation;  
(d) To contribute to the reports which States are required to submit to United Nations bodies 
and committees, and to regional institutions, pursuant to their treaty obligations and, where 
necessary, to express an opinion on the subject, with due respect for their independence;  
(e) To cooperate with the United Nations and any other organization in the United Nations 
system, the regional institutions and the national institutions of other countries that are 
competent in the areas of the protection and promotion of human rights;  
(f) To assist in the formulation of programmes for the teaching of, and research into, human 
rights and to take part in their execution in schools, universities and professional circles;  
(g) To publicize human rights and efforts to combat all forms of discrimination, in particular 
racial discrimination, by increasing public awareness, especially through information and 
education and by making use of all press organs.  
Composition and guarantees of independence and pluralism  
1. The composition of the national institution and the appointment of its members, whether 
by means of an election or otherwise, shall be established in accordance with a procedure 
which affords all necessary guarantees to ensure the pluralist representation of the social 
forces (of civilian society) involved in the protection and promotion of human rights, 
particularly by powers which will enable effective cooperation to be established with, or 
through the presence of, representatives of:  
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(a) Non-governmental organizations responsible for human rights and efforts to combat racial 
discrimination, trade unions, concerned social and professional organizations, for example, 
associations of lawyers, doctors, journalists and eminent scientists;  
(b) Trends in philosophical or religious thought;  
(c) Universities and qualified experts;  
(d) Parliament;  
(e) Government departments (if these are included, their representatives should participate 
in the deliberations only in an advisory capacity).  
2. The national institution shall have an infrastructure which is suited to the smooth conduct 
of its activities, in particular adequate funding. The purpose of this funding should be to 
enable it to have its own staff and premises, in order to be independent of the Government 
and not be subject to financial control which might affect its independence.  
3. In order to ensure a stable mandate for the members of the national institution, without 
which there can be no real independence, their appointment shall be effected by an official 
act which shall establish the specific duration of the mandate. This mandate may be 
renewable, provided that the pluralism of the institution's membership is ensured.  
Methods of operation  
Within the framework of its operation, the national institution shall:  
(a) Freely consider any questions falling within its competence, whether they are submitted 
by the Government or taken up by it without referral to a higher authority, on the proposal of 
its members or of any petitioner,  
(b) Hear any person and obtain any information and any documents necessary for assessing 
situations falling within its competence;  
(c) Address public opinion directly or through any press organ, particularly in order to 
publicize its opinions and recommendations;  
(d) Meet on a regular basis and whenever necessary in the presence of all its members after 
they have been duly concerned;  
(e) Establish working groups from among its members as necessary, and set up local or 
regional sections to assist it in discharging its functions;  
(f) Maintain consultation with the other bodies, whether jurisdictional or otherwise, 
responsible for the promotion and protection of human rights (in particular, ombudsmen, 
mediators and similar institutions);  
(g) In view of the fundamental role played by the non-governmental organizations in 
expanding the work of the national institutions, develop relations with the non-governmental 
organizations devoted to promoting and protecting human rights, to economic and social 
development, to combating racism, to protecting particularly vulnerable groups (especially 
children, migrant workers, refugees, physically and mentally disabled persons) or to 
specialized areas.  
Additional principles concerning the status of commissions with quasi-jurisdictional 
competence  
A national institution may be authorized to hear and consider complaints and petitions 
concerning individual situations. Cases may be brought before it by individuals, their 
representatives, third parties, non-governmental organizations, associations of trade unions 
or any other representative organizations. In such circumstances, and without prejudice to 
the principles stated above concerning the other powers of the commissions, the functions 
entrusted to them may be based on the following principles:  
(a) Seeking an amicable settlement through conciliation or, within the limits prescribed by 
the law, through binding decisions or, where necessary, on the basis of confidentiality;  
(b) Informing the party who filed the petition of his rights, in particular the remedies 
available to him, and promoting his access to them;  
(c) Hearing any complaints or petitions or transmitting them to any other competent 
authority within the limits prescribed by the law;  
(d) Making recommendations to the competent authorities, especially by proposing 
amendments or reforms of the laws, regulations and administrative practices, especially if 
they have created the difficulties encountered by the persons filing the petitions in order to 
assert their rights.  
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Annex 3: ICJ letter to the Constitutional Amendment Committee 
 
U Tun Tun Hein @ U Tun Aung 
Chairperson 
Constitutional Amendment Committee 
Pyidaungsu Hluttaw 
Nay Pyi Taw, Myanmar  

25 October 2019  

Re: Jurists’ recommendations on the Bill to amend the 2008 Constitution  

Dear Chairperson, 

The International Commission of Jurists (ICJ) is an international nongovernmental 
organization working globally to strengthen national and international justice systems. 
Composed of 60 eminent jurists and lawyers from all regions of the world, the ICJ promotes 
the rule of law and the protection of human rights throughout the world. Since 2012, the ICJ 
has worked with various justice sector actors in Myanmar, including with the Office of the 
Union Attorney General and with judges and lawyers. 

The ICJ welcomes the initiative of the Union Parliament to examine amendments to the 2008 
Constitution of the Republic of the Union of Myanmar, with a view to drafting a bill to amend 
the Constitution. The ICJ has reviewed the “Report of the Joint Committee to Amend the 
Republic of the Union of Myanmar Constitution (2008): Findings and Observations,” published 
in July 2019. We note that in this report, it is indicated that your Committee will seek to 
obtain input from a range of stakeholders, including “jurists” (section 23(i) of the Report). It 
is in our capacity as jurists that we respectfully write to your Committee, with two 
recommendations for consideration. 

Elsewhere, the ICJ has produced legal analysis on specific constitutional provisions that must 
be amended to bring the military under the control of civilian authorities, in line with core 
rule of law and democratic principles. We would be pleased to share such analysis at your 
invitation. However, aware that you are already considering a series of such reforms, in this 
letter we share two new, different recommendations: 

1. Provide for a strong and constitutionally mandated Myanmar National Human Rights 
Commission (MNHRC), enabling the present institution to enjoy a permanent status 
with protected independence and enhanced ability to promote and protect human 
rights. 

2. In Chapter 8 of the Constitution, expand the narrow definition of “fundamental rights” 
to constitutionally protect the full range of human rights of all persons in Myanmar, 
without discrimination (with limited exceptions restricted to specific political rights). In 
applicable provisions, the term “citizens” should be replaced with “any persons,”  in 
line with section 347 of the Constitution. 

The ICJ is pleased to share the attached proposal elaborating on these recommendations. We 
would be pleased to meet and discuss the proposal. 

Should you have questions, kindly contact myself, or Daw Hnin Win Aung, ICJ legal adviser. 

Respectfully, 

Sean Bain 

 
Legal Adviser 
International Commission of Jurists 
sean.bain@icj.org 
 

[Note: full proposal on file with ICJ and available on request]. 
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